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ROAD TRAFFIC AMENDMENT (DRUGS) BILL 2006 
Consideration in Detail 

Clauses 1 to 5 put and passed. 

Clause 6:  Sections 64AB and 64AC inserted - 
Dr G.G. JACOBS:  Proposed section 64AB(2)(a), relating to a person convicted of an offence, provides that he 
will be liable to a fine of not less than 16 PU.  Will the minister define “PU” please? 

Mr J.C. KOBELKE:  A penalty unit is $50.  The penalty provisions in the proposed section are in line with the 
penalties that apply to an offence for driving under the influence - DUI. 

Dr G.G. JACOBS:  Proposed section 64AB(5) provides that an accused is convicted of an offence if the 
prosecutor proves various scenarios, and proposed paragraph (d) relates to the conduct or condition associated 
with a person.  I am interested in proposed paragraph (d) because it states -  

. . . a person who has consumed or used that drug or those drugs would be inconsistent with the person 
being capable of having proper control of a motor vehicle. 

The minister may correct me if I am wrong, but that suggests there is no tangible evidence of impairment and no 
tangible evidence from a body fluid test showing impairment.  What criteria will be used to suggest that a person 
attempted to drive a vehicle after consuming one or more drugs or that the person’s condition and appearance 
were not conducive to a person being capable of driving because the person did not pass the impairment test?  
What scenarios are covered by proposed paragraph (d)? 

Mr J.C. KOBELKE:  The question the member asked is appropriate.  It will assist the member if he reads the 
lead-in to proposed subsection (5), which states - 

The accused may be convicted of an offence against this section if the prosecutor proves that . . .  

The lead-in then goes on to refer to the paragraph that the member commented on.  Weight will be given to 
evidence that is proved beyond reasonable doubt in court.  That is the test.  The adequate evidence to achieve 
that result from the court will depend on the specific details of each case and on established precedents. 

Mr R.F. JOHNSON:  I note that there are prescriptions in the proposed subsection for first, second and third or 
subsequent offences.  It refers to somebody who has committed the offence of driving under the influence of 
drugs for a third time.  I am sure the minister would agree that driving under the influence of drugs is an absolute 
danger to not only the offender but also other road users and pedestrians.  Will the minister tell me why there is 
no provision in the legislation for the confiscation of a vehicle?  Under the hoon legislation a person convicted 
two or three times has his vehicle confiscated.  I understand that there are provisions for fines and penalty units, 
but surely it would be more appropriate for this road traffic legislation to be consistent with the hoon legislation.  
There is no consistency in this legislation.  I understand that there is no provision in this legislation to give police 
the power to confiscate an offender’s vehicle - not even the vehicle of a recidivist offender - for driving under 
the influence of drugs.  When we talk about drugs, we are not talking about just an odd joint that people might 
smoke; we are talking about dangerous drugs.  Recently five people were killed by somebody who had been 
driving under the influence of a concoction of drugs, some of which were harder than others.  Will the minister 
explain why he and his government are not prepared to treat people convicted under this legislation in the same 
way people are treated under the hoon legislation?  People who hoon about the place but do not actually kill 
anybody can lose their vehicle, and I do not have a problem with that.  However, under this legislation people 
will not lose their vehicle; they will just be fined.  Fines imposed under this government’s legislation are pretty 
negligible.  The minister says that under this legislation offenders could serve a term of 18 months’ 
imprisonment.  The minister knows that under his government the courts will not send people to prison for any 
length of time because this government wants prisoners out on the streets rather than in prison.  Will the minister 
tell me where in this legislation there is consistency with the hoon legislation for which he also has responsibility 
in this house? 

Mr J.C. KOBELKE:  If the member is interested in learning, I am happy to try to explain it to him.  He went 
off on a tangent on a few matters that were not relevant to the legislation we are dealing with.  This legislation is 
consistent with other legislation.  That is why the penalties in the legislation for the offence of driving while 
impaired by drugs lines up with the offence of driving under the influence; that is, with a blood alcohol content 
level of 0.15 or greater.  There is therefore consistency.  Another matter raised by the member was that the 
maximum penalty for that DUI offence is 18 months in jail, which is far greater than the confiscation of a 
vehicle.  There are penalties in the legislation.  The penalty of confiscation of a vehicle relates to hoon driving, 
and it was an initiative of this government.  We will seek to strengthen that legislation with another piece of 
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legislation to which the member alluded, but I will not discuss that now.  I have given notice to the house that the 
government will bring legislation into the Parliament next year to take into account repeat drink-drivers. 
Mr R.F. Johnson:  To what? 

Mr J.C. KOBELKE:  Repeat drink-driving. 

Mr R.F. Johnson:  What did you say before that; was it about recovering something? 

Mr J.C. KOBELKE:  We will introduce legislation to deal with repeat drink-drivers, and part of that legislation 
will be the potential for the confiscation of vehicles from people caught drink-driving. 
Mr R.F. Johnson:  That would be consistent with this legislation. 

Mr J.C. KOBELKE:  That legislation has yet to come into the Parliament and it will be consistent with existing 
legislation.  I have told the member that the government is doing a lot more work on legislation for repeat drink-
drivers, which is not part of this bill.  It is a major scheme on which a lot of work has been done and which the 
member will see introduced in Parliament next year. 
Dr G.G. JACOBS:  Proposed section 64AB(8) refers to prescriptions and prescription drugs.  It refers basically 
to a defence or an exemption for an accused under the influence of a prescription drug.  Which medications and 
chemicals does the minister envisage will be covered under this defence?  I believe the device to detect drugs 
under this legislation does not detect the chemical constituents of codeine medications in prescription drugs.   
Mr J.C. Kobelke:  You said “does not”? 

Dr G.G. JACOBS:  Yes, “does not”.  Presumably, a person would not need to mount a defence against taking a 
prescription medication, because it could not be detected by the device.  The only other way in which one could 
envisage a defence against taking a prescription drug would be if the person was apprehended perhaps, subjected 
to the impairment assessment and thought to be impaired.  Obviously, if a person was apprehended, he would 
need to mount a defence against taking a prescription drug.  However, the presence of that prescription drug 
would not be detected by the device.  Therefore, I assume that the situation would be that the person was pulled 
up, tested and subjected to an impairment assessment that he did not pass.  That person would then have a charge 
that he would defend by saying that he was given a prescription by the doctor, that he got the drug and that that 
affected his driving. 
Mr J.C. Kobelke:  That is the proposed section you are dealing with; correct. 
Dr G.G. JACOBS:  Under what circumstances would the minister see that scenario as being necessary in a 
defence against taking prescription medication? 
Mr J.C. KOBELKE:  A moment ago we were dealing with proposed subsection (5), which refers to a person 
being convicted of an offence of driving while impaired by drugs.  The member has now turned to proposed 
subsection (8), which clearly indicates in the lead-in that it is a defence to the charge if the drugs have been 
prescribed by a medical practitioner etc.  However, under proposed subsection (8)(b), when the packaging has a 
specific warning that the drug may impair a person’s ability to drive, that defence may not be available.  
Therefore, the driver still has a responsibility, having taken some form of medication, to not drive if there was a 
fairly clear warning on the packaging.  Proposed subsection (8)(c) is a more general provision that provides that 
the person must show that there were reasonable grounds for him to not be aware that taking that drug would 
impair his driving.  Therefore, there is a defence when there are reasonable grounds for a person to have used 
some prescription medication.  The prescription medication may have resulted in that person being tested, with a 
blood test taken, along with the impairment test done by an officer.  The impairment test may have shown that 
the person was not fit to drive.  The pharmacologist may have found, from the blood test, that there was a 
connection with the drug that the person took.  The person would then have a defence, provided it was 
medication taken under proposed subsection (8)(a), but with proposed paragraphs (b) and (c) to be taken account 
of; that is, the driver cannot avoid his responsibility to act appropriately and to not drive when he knew that the 
medication he had taken would impair his driving. 
Dr G.G. JACOBS:  I thank the minister for the explanation that proposed paragraphs (a), (b) and (c) are not 
mutually exclusive; they do not stand on their own.  The word “and” links the scenario.  Would a person be able 
to mount a defence regarding a particular chemical constituent in an over-the-counter medication if convicted of 
impaired driving? 
Mr J.C. KOBELKE:  I am not sure that I fully understood what the member said. 
Dr G.G. Jacobs:  I am talking about an over-the-counter medication that is not a prescription medication; that is, 
something that I could pick up in a pharmacy without a prescription. 

Mr J.C. KOBELKE:  The situation is the same.  That would be caught by those provisions, because proposed 
paragraph (b) refers to the label advising that the drug was likely to result in conduct or a condition that would be 
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inconsistent with the person being capable of having proper control of a motor vehicle.  Therefore, that is 
covered by proposed paragraph (b). 

Dr G.G. JACOBS:  On a point of clarification, proposed section 64AC is referred to on page 7 of the bill.  Does 
that come under clause 6? 

The ACTING SPEAKER (Mr M.J. Cowper):  Yes, it does. 

Dr G.G. JACOBS:  Proposed section 64AC(1) refers to a person who drives while a prescribed illicit drug is 
present in his oral fluid or blood.  I commented on this issue in my second reading contribution.  The test for the 
detection of tetrahydrocannabinol in oral fluids has had its difficulties.  The whole methodology for the 
tetrahydrocannabinol test in oral fluids, using the device, is far from easy, if the minister will accept that 
expression.  Yesterday, I talked about the sensitivity of that test.  Obviously, the experience in the past in 
developing this methodology has indicated significant false positives; that is, people who had not taken the drug 
have tested positive.  Conversely, if the test is too sensitive, the sensitivity is turned down, and the people who 
should be caught are not caught.  Therefore, we have a scenario of false negatives.  Essentially, the test for the 
presence of THC in oral fluid, on the advice that I have received from various clinical pharmacologists, is “not 
up to it”.  It is not up to being a valid roadside test for the presence of THC.  The minister might say that that 
does not really matter; it is the deterrent that we are looking for; and, if there is a deterrent, that will have the 
effect of reducing the number of people who indulge in the use of marijuana and drive.  The bill refers to a 
prescribed illicit drug being present in the person’s oral fluid.  I indicate that there are some concerns about the 
THC oral fluid test methodology, the sensitivity levels and the issue of false positives and false negatives.  I 
know that the minister made some comments about that yesterday.  However, I would like to revisit that matter 
because of the advice I have received from pharmacologists. 

Mr J.C. KOBELKE:  I accept what the member said about the technology in this area having some 
shortcomings in testing for THC generally.  However, the advice that I have is that since the system has been 
operating in Victoria, some 268 of these cases - that is the latest figure we have - have gone to court.  None of 
those cases has been found to not meet the level required by the court.  The overall judgment of the monitoring 
of the program that has taken place is that people have not shown positive when they did not have THC in their 
system.  As I indicated in the second reading debate, at the other end there are perhaps grounds for believing that 
people should have been found to have THC in their system and they got off because the test did not pick it up.  
However, the test device has been calibrated and administered in such a way as to ensure that when a positive 
test for THC in a person’s fluids is shown, it is quite reliable.  However, the unreliability may come at the other 
end; that is, some people who should show a positive result may show a negative result. 

Dr G.G. JACOBS:  I have no problem with this bill, and I want it to work.  As a former medical practitioner, I 
have seen the results of road carnage; therefore, I want this legislation to work.  However, we must be wary, 
because some smart lawyers will try to get people off by shooting holes in this legislation.  What has been the 
incidence in Victoria of people who were charged using the defence that the THC result was not a valid one?  
Have they quoted precedents, experiences and the methodology of the test and said that it was not a valid test?  
A lawyer may have suggested that his client recorded a false positive result, and then delivered a tirade of 
precedent about the methodologies of the testing for THC and the frequency of false positives.  I was elucidating 
last night on the pitfalls that may prevent this legislation from doing what it was intended to do; that is, to get 
impaired drivers off the road and reduce the carnage. 

Mr J.C. KOBELKE:  There can always be a different interpretation of the law through the courts at some later 
stage, but we are very confident that, given the practice in Victoria, there will be no issue with the way in which 
this statute and the testing procedures that go with it have been constructed, particularly in relation to THC.  

Dr G.G. Jacobs:  Has this been contested in Victoria? 

Mr J.C. KOBELKE:  I am just coming to that.  As I mentioned, of 268 cases, no successful defence has been 
mounted disputing the technology.  A case at the very start of the Victorian scheme attracted a lot of publicity.  
My understanding is that that case did not actually go to court.  The advice is very clear that it related to the lack 
of training in the administration of the test at the very start of the program.  Once it was ensured that the test was 
administered properly, it was not an issue.  The other issue is that there are three different tests.  A person must 
pass through a filter of three tests that must all show positive for THC before the legal procedures start rolling.   

Dr G.G. Jacobs:  Will there be two oral fluid tests followed by a blood test? 

Mr J.C. KOBELKE:  No, there will be three oral fluid tests.  There is also the potential for a blood test to be 
taken, but we are talking mainly about three oral fluid tests.  That will be the standard procedure. 

Dr G.G. Jacobs:  That was not my reading of your second reading speech. 
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Mr J.C. KOBELKE:  That further testing is not required in the legislation before the house; it is a procedure 
that will be put in place.  It comes down to the very matters the member is raising - namely, that the evidence 
must be presented in court.  The procedures that I have briefly outlined to the member will make sure that when 
a case is presented, there is very little or no chance that the defence can have the test overturned.  

Mr R.F. JOHNSON:  While we are talking about interpretation, I refer the minister to proposed 
section 64AB(8) on page 8 of the bill that states -  

In any proceeding for an offence against this section it is a defence for the accused to prove in respect of 
the drug, or each drug, referred to in subsection (5) - 

(a) that the drug was - 

(i) taken pursuant to a prescription of a medical practitioner, nurse practitioner registered 
under the Nurses Act 1992, or registered dentist; or 

(ii) administered by a medical practitioner, nurse practitioner registered under the Nurses 
Act 1992, or registered dentist, for therapeutic purposes; and 

(b) that where the drug was received or obtained by the accused in a packaged form, the packaging 
of the drug did not include a label advising that the drug was likely to result in conduct or a 
condition that would be inconsistent with the person being capable of having proper control of 
a motor vehicle; and 

Can the minister confirm that paragraphs (b) and (c) are dependent upon paragraphs (a)(i) and (ii)?  From a quick 
reading of this proposed subsection, it appears that there could be some ambiguity of interpretation, in as much 
as if paragraphs (b) and (c) are dependent upon paragraph (a) -  

Mr J.C. Kobelke:  The conditions described in all three paragraphs would have to be true for the defence to be 
valid. 

Mr R.F. JOHNSON:  A lot of drugs are sold in plain paper or cellophane packages, as described in 
paragraph (b), and there is no writing on them whatsoever. 

Mr J.C. Kobelke:  To get off the charge, a defendant would have to meet the conditions in all three paragraphs.  

Mr R.F. JOHNSON:  Must it be a drug prescribed by a medical practitioner or nurse practitioner? 

Mr J.C. Kobelke:  That is correct. 

Dr G.G. JACOBS:  I would like to go back to over-the-counter, non-prescription medications, which the 
minister said were covered by proposed section 64AB(8)(b), which refers to a drug received in a packaged form.  
I understand that it could be a defence if I bought medication from a pharmacist that affected me, there was no 
warning on the packet, and the pharmacist did not tell me to be careful while I was driving because it could have 
this effect.  Does this allow the “Warnie defence”; that is, a defendant saying, “My mum gave it to me”? 

Mr J.C. Kobelke:  No.  

Dr G.G. JACOBS:  Proposed section 64AC(5) states -  

If a person takes a prescribed illicit drug mistakenly believing it to be another drug, that mistake is not a 
defence in any proceeding for an offence against this section . . .  

In my medical experience, many people came to see me saying that someone had put something in their drinks.  
They had been brought to the accident and emergency department by very concerned parents and relatives 
claiming that somebody had put something in their drink.  I am not sure that all those cases were necessarily 
valid.  Is this legislation implying that there is no defence if someone spikes my drink, or offers me a drink that I 
think is one thing but in fact contains another substance, and it is taken mistakenly by me?  Is that not a defence? 

Mr J.C. KOBELKE:  Proposed section 64AC(5) begins with a reference to a person taking a “prescribed illicit 
drug”, so it deals only with people taking illicit drugs.  However, such people may seek as a defence to say that 
they mixed it up and took something else.  This proposed subsection states clearly that that is not a defence.  Is 
that the point the member was getting at? 

Dr G.G. Jacobs:  If, for instance, a group of young people is at a party and somebody offers a substance saying 
that it is Panadol, but it is actually ecstasy, is that one of the illicit drugs you are talking about?   

Mr J.C. KOBELKE:  That is right.  A person could not say it was Panadol; that is not an illicit drug. 

Dr G.G. Jacobs:  Maybe the scenario is not quite valid.  I can understand this would be a loophole that too many 
people would use as a defence if it were not covered.  However, it may be contested. 
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Mr J.C. KOBELKE:  This deals only with illicit drugs, not a situation in which a drug might be substituted and 
a person said he took a non-illicit drug. 

Mr T.K. Waldron:  What if someone puts an illicit drug in your drink?  Is there a defence for that?  Do you 
have to prove that happened? 

Mr J.C. KOBELKE:  That is not what this proposed section is about.  This deals with a situation where a 
person takes an illicit drug but the person as part of the defence says he took a different illicit drug from the one 
mentioned in the charge. 

Mr T.K. Waldron:  That is not what we are saying. 

Mr J.C. KOBELKE:  That is what this proposed section is about.  The member has raised an issue but it is not 
covered by proposed subsection (5). 

Mr T.K. Waldron:  What happens in that case?  Is it an out?  I do not think it is and I don’t think it should be. 

Mr J.C. KOBELKE:  That issue is dealt with in proposed subsection (5), which refers to the matters that have 
to be proved in court for a charge of driving while impaired.  The case has to be made in a court and all these 
things are open as potential defences.  The case has to be proved. 

Mr T.K. Waldron:  If they can prove it, or someone comes forward, they get off.  If no-one comes forward and 
there is no proof, it’s bad luck. 

Mr J.C. KOBELKE:  They are in some jeopardy.  If they were affected by a drug and their excuse was that 
they did not take it and someone must have given it to them, the evidence would have to be presented to the 
court and the court would weigh the evidence presented by both sides. 

Mr M.P. Whitely:  If somebody goes to a doctor and gets a prescription and then abuses that drug, which is not 
an infrequent occurrence - he may go with the express intention of getting a prescription drug to abuse it, or may 
just get it and later abuse it - is that person covered by the defence under proposed subsection (8)(a)? 

Mr J.C. KOBELKE:  No, because proposed subsection (8)(a), (b) and (c) gives a defence against conviction, 
but a defendant has to meet the terms of all three proposed paragraphs.  The person not only has to take action 
based on what may be a warning on the label, but also has to provide evidence to the satisfaction of the court, as 
stated in proposed paragraph (c) - 

that the accused was not aware, and could not reasonably have been expected to be aware, that the drug 
was likely to result in conduct or a condition that would be inconsistent with the person being capable 
of having proper control of a motor vehicle. 

Mr M.P. Whitely:  So the fact it was prescribed is not enough of a defence if a person does not meet the 
conditions of paragraph (c)? 

Mr J.C. KOBELKE:  That is right. 

Dr G.G. JACOBS:  I am sorry, I need to get this clear.  If a person takes a prescribed illicit drug - I am not 
talking about prescription drugs that I would prescribe; I am talking about defined drugs -  

Mr J.C. Kobelke:  Are you dealing with proposed section 64AC(5)? 

Dr G.G. JACOBS:  Yes.  A prescribed illicit drug is the type of drug that we are talking about, not the ones I 
would prescribe. 

Mr J.C. Kobelke:  No, this is a prescribed illicit drug.  We are now dealing with a different offence. 

Dr G.G. JACOBS:  That is right.  If a person takes one of those drugs such as speed - we are talking about 
THC, speed or ecstasy essentially; I could give the minister the chemical names - and then in his defence says he 
thought the white tablets were Panadol, is that the loophole the minister is trying to close? 

Mr J.C. Kobelke:  No. 

Dr G.G. JACOBS:  Tell me the scenario, please. 

Mr J.C. KOBELKE:  This is where a person says he was trying to use heroin and used speed by mistake.  
There is a potential defence in that legal technicality, that the case was brought in relation to one illegal drug and 
the accused tries to get off on a technicality by saying it was a different illegal drug.  Proposed subsection (5) 
says that is not a defence. 

Dr G.G. Jacobs:  In relation to those three drugs, if I was detected having taken speed, and was charged and was 
going to be convicted, and I said I thought I had taken ecstasy, it wouldn’t matter - I’m gone anyway. 
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Mr J.C. KOBELKE:  That is correct.  Proposed subsection (5) is trying to make sure there is no extreme legal 
defence that can get up based on a mistake by a person as to what he thought the drug was.  That is all the 
proposed section deals with.  It is one of those extra bandaids put on by the legal drafting people to make sure 
there is not a technical out. 

Clause put and passed. 

Clause 7:  Section 65 amended - 
Dr G.G. JACOBS:  Can the minister tell us about the approved device?  I am interested in the methodology.  
Can the minister tell us a bit about the machine and its origins to help us conceptualise how this methodology 
works on the roadside in the booze-bus scenario?  What sort of device is it and what is the method of taking the 
saliva test?  Can he give us a bit of background of the methodology of the approved device?  I am not trying to 
be obstructive; I am trying to get some information. 

Mr J.C. Kobelke:  By way of interjection, my understanding is that there are currently two devices on the 
market.  There is also an Australian Standard that these devices have to meet.  This enables the minister, through 
this regulatory procedure, to establish which devices meet the required criteria and therefore are a key part of the 
chain of evidence that has to come to court.  As times change, new machines and new technologies come onto 
the market.  As long as they are proven up and meet the required standard, the minister could then decree which 
approved device could be used. 

Dr G.G. JACOBS:  We understand when we are pulled up by a booze bus that we have to blow into a little 
contraption.  What is the methodology for this sort of testing? 

Mr J.C. KOBELKE:  These are valid issues but I think it would be more appropriate if we got our experts and 
pharmacologists to go through all that technical advice.  I am not a technical person -  

Dr G.G. Jacobs:  Is a lollypop stuck in your mouth and you rub it around or -  

Mr J.C. KOBELKE:  The member just wants to know the process.  I assumed because of the member’s 
technical background that he wanted more detail.  There is a standard machine and there is a swipe of the mouth.  
There is a bit of ambiguity.  Tenders are out.  Also, more than one device is on the market.  All the devices work 
in different ways.  One device has lines on it.  The device is touched against the tongue, and if the line goes past 
a certain point, the test is positive.   

Mr J.E. McGRATH:  The minister has said that a tender process is in place.  If this legislation goes through the 
Parliament this year, can the minister give us a time frame for when this testing will be operational? 

Mr J.C. KOBELKE:  The bill will not get through both houses this year.  However, we hope it will get through 
this house this year, because the opposition is supporting it, and that it will be dealt with in the other place by the 
first quarter of next year.  Our target is that this testing will be operational by 1 July next year.   

Dr G.G. JACOBS:  The bill provides a definition of “authorised drug tester”.  Presumably that is a police 
officer who has done a training course and is certified to be a tester.  Can the minister elucidate on that?   

Mr J.C. KOBELKE:  My understanding is that the clear intention is that it will be a police officer.  This relates 
to the confirmatory device, or second test. 

Mr T.K. Waldron:  The second oral test?   

Mr J.C. KOBELKE:  Yes.   

Mr J.E. McGRATH:  Yesterday the minister indicated that he might be able to give us some idea of what is 
meant by the words “driver assessment”.  What assessment process will be undertaken if a police officer has 
reason to believe that a driver is drug impaired?  Has that process been put in place yet?   

Mr J.C. KOBELKE:  The reason I have taken some time to answer this question is that the assessment process 
is still in development.  A range of assessment processes is available.  One assessment process involves three 
different steps, one of which has to do with vision, and one of which has to do with steadiness in standing.  
However, the assessment process needs to be objective and administered in such a way that it will be acceptable 
in court.  An assessment process is in place in other states.  We want to get the best of what is available in those 
other states.  Work is being done on whether we should adopt one of those tests totally or vary it and have a 
hybrid system.   

Dr G.G. JACOBS:  This is not the same as the test for sobriety.  How complex will the test be?  What will be 
the time frame for filling in the forms?  Will it be a one-page form or a booklet?  How onerous will this process 
be for the police officers who will be required to administer it?  Will it be done very simply on the roadside or 
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will it be more complicated?  The test will obviously also need to be a valid clinical record that can be taken 
through the court process.   

Mr J.C. KOBELKE:  The member has raised some valid points.  I am confident that those matters will be 
covered adequately.  We are still developing the test.  I am told that next week officers will be going to another 
state to spend some time working with the people who are applying these tests to make sure we understand some 
of the intricacies of the tests and can ensure that they are reliable and effective.  That work is currently being 
done.  We will have that ready by the middle of next year, assuming we get this legislation through the 
Parliament.  I am sorry I cannot give the member definitive answers to the very valid questions he has asked.  
We are very conscious of the matters the member has raised.  They will be properly addressed when we put 
together the final impairment assessment test. 

Mr J.E. McGRATH:  I refer to the first item on page 9, “preliminary oral fluid test”.  Breath testing for blood 
alcohol content has been in place for a long time, so the public is aware of it and understands how it works.  Will 
the testing for drugs take longer than the testing for alcohol, where the person winds down the car window and 
the police officer gives him the cylinder and he takes a deep breath and blows into it until it registers a reading?  
Will this require drivers to be held up at the roadside for any length of time?  During the briefing it was said that 
it could take up to five minutes. 

Mr J.C. Kobelke:  Five to seven minutes is our indicative timing. 

Dr G.G. JACOBS:  If the random test is done at the roadside and the driver is handed a lollypop to suck, or 
whatever, will the reading come out there and then as either positive or negative, or will the police officer need 
to stick the device into a machine? 

Mr J.C. Kobelke:  It will depend on the device.  The result will be known there and then for the preliminary oral 
fluid test.  

Dr G.G. JACOBS:  Could any technical issue arise, such as the difficulty that is sometimes experienced in 
doing a chromatography test in a booze bus at 12 midnight and trying to read the result?  How does it work in 
Victoria?  Can the minister run us through the scenario of how it works?  I am not trying to be pedantic.  I have 
not experienced this before, and nor have many people in this place.  What will the public of Western Australia 
experience?  As the member for South Perth has said, will this be a tortuous process?  Will there be long lines of 
traffic because these samples cannot be processed quickly and effectively?  I am sure the Victorian experience 
will provide us with some information.  

Mr J.C. KOBELKE:  I will pass on the advice that I have just been given about the practice in Victoria.  That 
may or may not be the way we go.  A small device is passed down the tongue.  An ampoule is then pushed, and 
that releases another fluid into the device.  The device is then laid on a flat surface, and after five minutes there is 
a clear indication on the test.  It can be viewed in fairly low light levels.  All those things have been tested.  Our 
people have observed them and they are confident that the system is reliable.  However, we are still determining 
the exact type of device that will be used in this state. 

Mr J.E. McGRATH:  Following on from what the member for Roe has said, will we be able to use the existing 
booze buses, or will we need new buses?  What equipment will be inside the bus?  Will all the testing take place 
through the window of the car, or will a further test, such as a blood test, be required to be taken inside the bus?  
We are trying to find out what the process will be.   

Mr J.C. KOBELKE:  The bus will already have the equipment that we expect for alcohol testing.  In addition, 
it will have equipment for drug testing.  The preliminary test is done on the roadside.  The person tested is then 
taken into the bus and a second test, whether it is an oral test or a blood test, is done.  The equipment needs to be 
in the bus for that test.   

Dr G.G. JACOBS:  The minister talked about striking the tongue with a lollipop and then sitting it on a flat 
surface and waiting for five minutes.  When a blood alcohol test is done, the minute someone blows in that thing, 
it shows a reading.  When we do this test, we will have to wait five minutes for the results.  What happens to the 
guy waiting who has just been tested?  Do we ask him to wait for five minutes until we know that he can go or is 
he pulled over to the side?  This will take more time.  I do not have anything against this test, but we are asking 
about the logistical issues.   

Debate adjourned, pursuant to standing orders. 
 


